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This is a dispute between the deceased testator’s second wife and the two children of his first
marriage. The testator and his wife executed mutual and reciprocal wills which passed the bulk of
their estateto the survivor. The spousesagreed, and their willsreflected, that when thesurvivor died,
the estate was to go equally to the testator’s children. In conjunction with the wills, the spouses
executed an agreement that they would not changetheir willseven after the death of the other. After
the testator’ s death, the wife began dissipating the estate, selling the family home, and giving her
own child thetestator’ sexpensive grandfather clock. Inaneffort to preservetheestate, thetestator’s
children commenced the underlyingaction, seeking to establish aresulting trust. After thetrial court
granted thewife’ smotion for summaryjudgment, thetegator’ schildrenlodged thisappeal. Because
testator’ s will gave the wife his estate in fee simple, she inherited the real property as tenant by
entirety, and thereis no clear and convincing evidence that thetestator intended her merely to hold
the property in trust for his children, we must affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court
Affirmed and Remanded

PaTRICIA J. COTTRELL, J., delivered theopinion of thecourt, inwhichBEN H. CANTRELL,P.J.,M.S,,
and WiLLiIaAM B. CAIN, J,, joined.

Robert L. Huskey, Manchester, Tennessee, for the appellants, Polly Ann Cammack Travisand Fred
Cammack.

Frank Van Cleave, Tullahoma, Tennessee, for the appellee, Molly M. Cammack, Personal
Representative of the Estate of Ralph . Cammack.

OPINION
During hisfifty year marriageto hisfirst wife, Ralph 1. Cammack (*the testator”) acquired

most of hisestate. Inthe course of the marriage, the testator served in the amed forcesand traveled
extensively, acquiring many interesting items. The testator’s first wife predeceased him. The



testator subsequently married the appelleeherein, Mrs. Molly Cammack. Thismarriage produced
no children, although both the testator and his second wife had children from their previous
marriages.

On May 12, 1994, the testator and Mrs. Cammack executed mutual and redprocal wills
which passed the bulk of their estate to the survivor. Upon the death of the survivor, both willsleft
the estate to the testator’s two children. In conjunction with the wills the spouses entered into a
contract in which Mrs. Cammack agreed not to change her will should the testator predecease her.
The contract stated in pertinent part:

The parties acknowledge that, with the exception of certain items of personal
property, the estate of the parties hasbeen accumulated by the HUSBAND prior to
the marriage of the parties. The HUSBAND dedresto will virtually all of thisestate
to the WIFE with the understanding that the WIFE will devise the same upon her
death to his children. The WIFE desiresto fulfill the HUSBAND’swishes. . .

The HUSBAND agrees to make awill leaving his entire estate, with the exception
of some U.S. Savings Bondsand certai nitems of personal property, to the WIFE and
if the WIFE should predecease him, to his children.

The WIFE agrees to make a will leaving her entire estate, with the exception of
certain personal property, to the HUSBAND and if the HUSBAND should
predecease her, to the HUSBAND'’ s children.

TheHUSBAND also agreesthat hewill execute, deliver and record aDeed to Create
Tenants by the Entirety granting the WIFE an undivided one-hdf interest in his
residence located in Manchester, Tennessee.

On the same day, the testator executed a deed to create a tenancy by the entirety in which he
conveyed an undivided interest in his residence to Mrs. Cammack.

According to the attorney who assisted the Cammacks in drafting and executing these
documents, the testator was aware of the effect of these documents. The lawyer asserted that prior
to preparing these documents, he had consulted with the testator and Mrs. Cammack about various
legal aternatives that were available to carry out their desires.

Thetestator died on November 16, 1998 at age 78. Mrs. Cammack was appointed executrix
and the will was admitted into probate in January 1999.

InMay 1999, thetestator stwo children filed theunderlying petition toestablish trust which
alleged that Mrs. Cammack was dissipating theestate in violation of her contract with the testator.
They claimed that Mrs. Cammack had told them that with the exception of certain items specified
in the will, the estate was hers, “to do with as she saw fit.” They also alleged that Mrs. Cammack
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was in the process of selling the above mentioned residence in spite of the fact that thetestator had
assured them that he had fixed thepaperwork in such afashion that thar step-mother would use the
property as long as she lived and then it would pass to them. The two children theorized that
although the contract was not worded as such, Mrs. Cammack took alife estate, orheld the property
in trust for them.

Mrs. Cammack responded by moving for summary judgment. In support of her motion, she
provided the affidavit of the attorney who prepared thewills, the contradt, and the deed. Heattested
that:

During those conversations, we discussed the conveyance of a life estate in real

property, including the restrictions that woud be imposed upon a life tenant. |

specifically discussed with Mr. Cammack that with alife estate that Mrs. Cammack
would not be able to sell or give away the property out right [sic] but only her life
estateinterest and that would insure that his children would have thereal property at
Mrs. Cammack’ sdeath. | further explained to Mr. Cammack that creating atenancy
by the entireties with Mrs. Cammack gave her a present interestin the property and
that in the event they were ever divorced, shewould be entitled to take a share of it
as“marital property” and that without the deed she would have no rightstoany share
if they were subsequently divorced. | explained to Mr. Cammack that under the Deed
to Create Tenancy by the Entireties, Mrs. Cammack would take complete title to the
property on hisdeath, no matter what wasinthewill asher interest would pass under
the deed and not thewill. Following those discussions, | prepared the deed creating
a tenancy by the entirety conveying said property in fee smple . . . During the
discussionswith Molly M. Cammack and Ralph . Cammack, | discussedinter vivos
trust agreements and testamentary trusts, the limitations and restrictions imposed
upon the beneficiary and the Trustee of such atrust. Followingthose discussions, |

prepared and Ralph I. Cammack executed the Last Will and Testament which
conveyed hisresiduary estateto Molly M. Cammack outright without subjecting the
same to any trust or other restrictions.

In support of the children’ sresponse, thetestator’ sson filed an affidavit in which he attested
that Mrs. Cammack had given to her own children “much of the personal property which had great
attachment to myself and my sister aswell as our paents.” He stated:

| was supposed to pick up some of my tools from my father’s shop one day, but
before | could get there, one of ha sons come and removed all of his[the testator’ s
expensive woodworking tools and some of my own personal property. . . In addition
for exampl e, my parents had an ex pensive grandf ather cl ock from Germany which
had been apprai sed according to my father severd yearsago at between $13,000 and
$15,000. | inquired what happened to the grandfather clock and sheadvised me that
Kenneth McMurtree (her son) had the clock.



Thetestator’ schildren argued that because Mrs. Cammack wasclearlyin breach of the contract, they
wereentitled to summary judgment. Thetrial court summarily granted Mrs. Cammack’ smotion for
summary judgment. This appeal ensued.

Our Supreme Court outlined the standard of review of a motion for summary judgment in
Saplesv. CBL & Assoc., Inc., 15 S.W.3d 83 (Tenn. 2000):

The standards governing an appdlate court's review of a motion for summary
judgment are well settled. Since our inquiry involves purely aquestion of law, no
presumption of correctness attaches to the lower court's judgment, and our task is
confined to reviewing therecord to determine whether the requirementsof Tenn. R.
Civ. P. 56 have been met. See Hunter v. Brown, 955 S.\W.2d 49, 50-51 (Tenn. 1997);
Cowden v. Sovran Bank/Central South, 816 SW.2d 741, 744 (Tenn. 1991).
Tennessee Rule of Civil Procedure 56.04 provides that summary judgment is
appropriate where: (1) there is no genuine issue with regard to the materid facts
relevant to the claim or defense contained in the motion, see Byrd v. Hall, 847
S.W.2d 208, 210 (Tenn. 1993); and (2) the moving party isentitled to ajudgment as
amatter of law on the undisputed facts. See Anderson v. Sandard Register Co., 857
S.W.2d 555, 559 (Tenn. 1993). The moving party has the burden of proving that its
motion satisfies these requirements. See Downen v. Allstate Ins. Co., 811 SW.2d
523, 524 (Tenn. 1991). When the party seekingsummary judgment makesaproperly
supported motion, the burden shiftsto the nonmoving party to set forth specific facts
establishing the existence of disputed, material facts which must be resolved by the
trier of fact. See Byrd v. Hall, 847 SW.2d at 215.

To properly support its motion, the moving party must either affirmatively negate an
essential element of the non-moving party's claim or condusively establish an
affirmative defense. See McCarley v.West Quality Food Serv., 960 S.W.2d 585, 588
(Tenn. 1998); Robinson v. Omer, 952 SW.2d 423, 426 (Tenn. 1997). If the moving
party fails to negate a claimed basis for the suit, the non-moving party's burden to
produce evidence establishing the existence of a genuine issue for trial is not
triggered and the motion for summary judgment must fail. See McCarley v. West
Quality Food Serv., 960 S.W.2d at 588; Robinsonv. Omer, 952 S.W.2d at 426. If the
moving party successfully negates a claimed basis for the action, the non-moving
party may not simply rest upon the pleadings, but must offer proof to establish the
existence of the essential elements of the claim.

The standards governing the assessment of evidence in the summary judgment
context are also well established. Courts mug view the evidence in the light most
favorableto the nonmoving party and must dso draw all reasonableinferencesinthe
nonmoving party's favor. See Robinson v. Omer, 952 SW.2d at 426; Byrd v. Hall,
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847 S\W.2d at 210-11. Courts should grant asummary judgment only when both the
facts and the inferences to be drawn from the facts permit a reasonable person to
reach only oneconclusion. See McCall v. Wlder, 913 S.W.2d 150, 153 (Tenn. 1995);
Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn. 1995).

Staples, 15 S.W.3d at 88-89.

Inthe case before us, thereis no dispute of material fact, and each sidearguesthat, based on
the undisputed fads, the law entitlesit to summary judgment.

Thechildrenarguethat the evidencedemonstratesthat Mrs. Cammack breached thecontract
she made with the testator by dissipating the estate, that the contract was valid and binding, and that
they have ganding to enforce it as third party beneficiaries.

We agree that the contract is valid and binding. Unfortunately for the testator’ s children,
however, although the cortract is binding, nothing therein prevents Mrs. Cammack from selling or
distributing items from the estate. The contract required Mrs. Cammadk to refrain from changing
her will after the testator’ s death. The record contains no evidence that she breached that promise.

In the contract, thetestator agreed to “make a will leaving his entire estate,” with certain
exceptions, to Mrs. Cammack. The record shows that he did so. The testator’s will contains no
language restricting Mrs. Canmack’ s ownership of the estate. The will states:

With the exception of certain specific items of personal property which | listed and
designated the beneficiaries thereof on a writing attached hereto and incorporated
herein, | give, devise and bequeath all of therest, residueand remainder of my estate
of whatsoever kind and wheresoever located to my wife, Molly M. Cammack,
absolutely and in fee simple.

A conveyancein“fee” or “feesimple” meansthat the entire property, without limitation has
been unconditionally transferred forever. See, e.g., Grahl v. Davis, 971 SW.2d 373, 377 (Tenn.
1998); Dickson v. Houston, 221 Tenn. 138, 141, 425 S.W.2d 586, 587 (1968). Thus, the praperty
Mrs. Cammack took under the will is hers.

In the contract, the testator also agreed to execute a deed granting Mrs. Cammack “an
undivided one-half interestin hisresidence.” Therecord showsthat thetestator then executed adeed
creating a tenancy by the entirety in favor of Mrs. Cammack.

A tenancy by the entirety is aform of property ownership unique to married persons. See

Griffinv. Prince, 632 S.\W.2d 532, 534 (Tenn.1982). Itsessential characteristicisthat "each spouse
is seized of the wholeor the entirety and not of a share, moiety, or divisible part." Soan v. Jones,
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192 Tenn. 400, 402, 241 S.W.2d 506, 507 (1951). Upon the death of one spouse, ownership property
held under a tenancy by the entirety immediately vestsin the survivor, and the laws of descent and
distribution do not apply. See Grahl v. Davis, 971 SW.2d at 378. Thus, a thetestator’ sdeath, Mrs.
Cammack became the sole owner of the residence.

In return for these promises by the testator, Mrs. Cammack promised to execute, and not to
change, awill leaving her estate to the testator’ s children. That will was executed at the same time
asthetestator’ swill, and thereisno allegation that Mrs. Cammack hasattempted to revise or change
it. Thetestator’schildren argue that thetrial court incorrectly interpreted the contract asimposing
on Mrs. Cammack only the requirement that she execute and leave unchanged the will. We agree
with the children that that istheimplied holding of thetrial court. However, we also agree with the
trial court that that is the correct interpretation of the unambiguous language of the promises made
by the parties to the contrad.

Becausethe contract itsdf is clear and unambiguous and reflects the parties’ intent, it must
beenforced aswritten. In Munford Union Bank v. American Ambassador Cas. Co., 15 S.W.3d 448,
451 (Tenn. Ct. App. 1999), this court set out the rules for construction of contracts as follows

Contracts. . . are to be construed according to the sense and meaning of the terms
which the parties have used, and if they are clear and unambiguous, their terms are
to be taken and understood in their plain, ordinary, and popular sense. The rule of
strict construction does not authorize a perversion of language, or the exercise of
inventive powers for the purpose of creating an ambiguity where none exists, nor
does it authorize the court to make a new contract for the parties or disregard the
evidence (intention) as expressed, or to refine away tarms of a contradt expressed
with sufficient clearness to convey the plain meaning of the parties and embodying
requirements, compliance with which is made the condition to liability thereon.
Neither does the rule prevent the application of the principle that policies of
insurance, like other contracts, must receive a reasonable interpretation consonant
with the apparent object and plain intent of the parties. (citations omitted).

Munford Union Bank, 15 SW.3d at 450 (quoting Guardian Lifelns. Co. of Americav. Richardson,
23 Tenn. App. 194, 129 SW.2d 1107 (1939)). “Where there isno ambiguity, it is the duty of the
court to apply to the words used their ordinary meaning and neither party is to be favored in their
construction.” Munford, 15 SW.3d at 451. The ordinary meaning of the language used in the
contract herein places no limitations on Mrs. Cammack’s ownership of the estate.

The children would have us determine that the introductory language, “Husband desires to
will virtually al of his estate to the Wife with the understanding that the Wifewill devise the same
upon her death to his children. The wife desires to fulfill Husband' s wishes . . . ” establishes a
restriction on Mrs. Cammack’ s use and disposition of the property sheinherited from the testator.
Such areading would be contrary to the expresslanguage of the actual promisesmadeinthe contract
aswell as the language of the deed and the two wills.
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Moreover, Mrs. Cammack presented evidence showing that thetestator chose this means of
distributing his estate after considering other options, a fact which demonstrates that his intent to
execute the various documents was informed. The lawyer who drafted the contract, thewills, and
the deed attested that he discussed the various means of distributing the estate with the testator. The
lawyer explained about life estates, inter vivos trust agreements, and testamentary trusts, and the
testator rejected thoseoptions. Thus, evenif thetestator’ schildrenarethird party beneficiariesunder
the contract, enforcing the contract will not prevent Mrs. Cammack from selling or otherwise
distributing items from the testator’ s estate. Nothing in the plain languageof the contract restricts
Mrs. Cammack’ s right to sell or otherwise distribute items from the estate.

The testator’ s children ask the court to impose a resulting trust on the assets of the estate,
arguing that such atrust would reflect the intent of the parties.

In In re Estate of Nichols 856 S.W.2d 397, 401 (Tenn. 1993), our Supreme Court adopted
thefollowing asa“ more comprehensive statement regarding the creation and application of resulting
trusts:”

The imposition of aresulting trust is an equitable remedy; the doctrine of resulting
trust isinvoked to prevent unjust enrichment. Such atrust isimplied by law from the
acts and conduct of the parties and the facts and circumgances which at the time
exist and surround the transaction out of whichit arises. Broadly speaking, aresulting
trust arises from the nature or circumstances of consideration involved in a
transaction whereby one person becomes invested with alegal title but is obligated
in equity to hold hislegal titlefor the benefit of another, the intention of the former
to hold intrust for thelatter being implied or presumed as amatter of | aw, although
no intention to create or hold in trust has been manifested, expressly or by inference,
and there ordinarily being no fraud or constructive fraud involved.

While resulting trusts generally arise (1) on a failure of an express trust or the
purposeof such atrust, or (2) on aconveyance to one person on aconsideration from
another - sometimesreferredto asa’ purchase- money’ resulting trust - they may also
beimposed in other circumstances, such that a court of equity, shaping its judgment
in the most efficient form, will decree a resulting trust - on an inquiry into the
consideration of atransaction- in order to prevent afailure of justice. However, the
particular circumstances under which a resulting trust may arise varies from
jurisdiction to jurisdiction.

Inre Estateof Nichols, 856 S.W.2d at 401 (quoting 76 Am.Jur.2d Trusts 8 166, pp. 197-98 (1992)).



In Burleson v. McCary, 753 S.\W.2d 349 (Tenn. 1988), the Supreme Court similarly noted
the difference between resulting trusts based on the “classic situaion” of one person paying a
consideration while another takes title and those based on gratuitous transfers. The Burleson case
involved an ailing father transferringreal property by deed to hischild to avoid liahility of hisestate
for medical bills with the understanding that the property or its value would be distributed among
all his children after his death.

The court stated that the theory of resulting trust in Burleson was “one of a failed or
frustrated trust” and that the facts fit the situation where “[f]requently, they [resulting trusts] are
imposed whentheowner of property gratuitously transfersit and properly manifestsanintention that
the transferee should hold the property in trust, but the trust fails for some technical or evidentiary
reason.” Burleson, 753 SW.2d at 353 (citing RESTATEMENT (SECOND) OF TRUSTS 8411 (1959) and
G. Bogert, TRUSTS AND TRUSTEES 8§ 468 (2d ed. 1977)).

Resulting trusts and constructive trusts are both created by courts of equity in order
to satisfy the demands of justice One instance when resulting trusts are utilized
occursin asituation where there has been a declaration of an intent to create a trust
and the trust, for some reason, hasfailed. Resulting trusts generally are imposed in
accordance with the actual or assumed intention of the parties. See generally
GIBSON’'S SUITS IN CHANCERY §382 (W.H.Inman 6" ed. 1982)

Burleson, 753 SW.2d at 352-53.

Although resulting trusts, by their nature, are normally established by parol evidence, see
Smalling v. Terrell, 943 SW.2d 397, 400 (Tenn. Ct. App. 1996), a high standard of proof must be
met in order to impose aresulting trust. Our Supreme Court has noted that the creation of aresulting
trust is not ameans to avoid thelaw of inheritance of joint tenancies. See In Re Estate of Nichols,
856 SW.2d at 402. The same is true regarding the law of other types of inheritances and
conveyances. Only under compelling circumstances may a court impose a resulting trust in
contravention of the legal effect of the documents themselves. Seeid. In Nichols, the Supreme
Court once again adopted the following statement of the high standard of proof upon which atrust
may be imposed:

! The testator’s children rely on Burleson v. McCary for the proposition that a resulting trust is appropriate.
We agreethat Burlesonisrelevant to the issues presented in this case because of the type of transactions involved and
the court’s analysis of resulting trusts, express trusts, and constructive trusts. However, we disagree that Burleson
supports imposition of atrust in the case before us. In Burleson the Supreme Court affirmed the trial court’s decision
to impose aresulting trust because the weight of the evidence clearly supported the finding that the grantor did not intend
for the appellant to receive his residence asher separate property, but that he intended tha she either pay his estate the
value of the property or reconvey it so that it could be sold and the proceeds equally divided among all of the children
at his death. See Burleson, 753 S.W.2d at 352. In our case, there is simply no probative proof establishing that the
testator intended Mrs. Cammack to hold his estate solely for the use and benefit of his children.
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While an implied or resuting trust may be established by parol evidence, yet both
upon reason and authority the courts will not enforce it, unless it be established by
the most convincing and irrefragable evidence. In other words, it must be sustained
by proof of the clearest and most convincing character. To sustain a resulting trust
upon parol evidence in the teeth of the terms of the written instrument, it is not
essential that the evidencebe of acharader to remove all reasonable doubt, but only
that it be so clear, cogent and convincing as to overcome the opposing evidence,
coupled with the presumption that obtansin favor of thewritten instrument.

In Re Estate of Nichols, 856 S.W.2d at 402 (quoting Estate of Wardell exrel. Wardell v. Dailey, 674
S.W.2d 293,295 (Tenn. Ct. App. 1996) quoting Savage v. Savage, 4 Tenn.App. 277, 285 (1927)).
Thetestimony of asingle, interested witness typicallyisinsufficient to establish aresulting trust by
clear, convincing, andirrefragable evidence. SeeKingv. Warren, 680 S.W.2d 459, 461 (Tenn.1984);
Tansil v. Tansil, 673 SW.2d 131, 133 (Tenn.1984); K. Clair v. Evans, 857 SW.2d 49, 51 (Tenn.
Ct. App.1993).

In the case before us, the testator’ s children essentially argue that Mrs. Cammack received
the real and personal property of her husband, the testator, only to hold for the benefit of the
testator’ s children, in spiteof the language of hiswill devising hisresidua estate “absolutely and
in fee simple” and in spite of the deed creating a tenancy by the entirety. They rely on two pieces
of evidence to support their argument for imposition of atrust. The first is the language of the
contract, “The HUSBAND desires to will virtually all of this estate to the WIFE with the
understanding that the WIFE will devise the same upon her death to hischildren. The WIFE desires
to fulfill the HUSBAND’swishes.” The second is the affidavit of the testator’ s son, which states
in pertinent part:

After my mother’ sdeath and then the subsequent remar riage of my father, hetold me
that he wanted to see that his new wife was cared for, but that all the property that
had been acquired by he and my mother, would end up with my sister and me after
her death. He told me that he had made arrangements and fixed papa's where his
wife would have use of al his property while she was living and then a her death,
it would all come to my sister and myself.

Thisisinsufficient evidence on which to determine that theintent of the testator and Mrs.
Cammack was for her to hold the testator’s estate solely in trust for his children in light of the
language of the documents disposing of the estate and in light of the other parol evidence, the
affidavit of the lawyer who advised the testator. Tha attorney explained to the testator various
methods for achieving the results that the children now argue heintended, but the testator chose not
to employ any of them. While the testator obviously hoped his widow woud follow his wishes
regarding the property he had acquired with his children’s mother, he specifically refrained from
imposing limitations on her use of his estate.



Thetestator’ sexpression of hiswishesinthe contract could be considered“ precatory words.”
The question in such situations is generally did “the testator intend to impose a binding obligation
on the devisee to carry out his wishes, or did he mean to leave it to the devisee to act or not at his
own discretion.” Spicer v. Wright, 211 SIEE.2d 79, 81 (Va. 1975) (quoting Smith v. Baptist
Orphanage, 194 Va. 901, 905, 75 S.E.2d 491, 494 (1953)). Wethink the evidence clearly indicates
the testator’ s choice not to impose alegally binding obligation on Mrs. Cammack to keep his estate
intact during her lifetime. Absent language or acts creating a legdly binding dbligation, the only
obligation created by the testator’ swishesisamoral one, something this court is not empowered to
enforce.

Thus, we conclude that the evidence the testator’ s children have presented is not so clear,
cogent and convincing as to overcome the opposing evidence or to present a set of compelling
circumstances to justify establishment of atrust. Nor canwe say that the imposition of aresulting
trust would be equitable The evidence does not support a finding that the testator would have
approved of the imposition of aresulting trust. On the contrary, therecord shows that his attorney
offered him the option of imposing atrust on the assets of hisestate and of providinghiswidow with
alifeesate intheproperty. He choseinstead to execute adeed establishing atenancy by the entirety
on behalf Mrs. Cammeack, withfull knowledgethat such would empower her to sell or distribute the
property. He executed awill leaving her his remainder estate absolutély.

Accordingly, the trial court’s decision to grant Mrs. Cammack’s motion for summary
judgment is affirmed. This case is remanded for any further proceedings whi ch may be necessary.
Costs of this appeal are taxed to the appellants, Polly Ann Cammack Travis and Fred Cammack.

PATRICIA J. COTTRELL, JUDGE
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